Community Property FE Texas 

There are three itmes which are a spouse's separate property 
under Texas Community Property: (1) Property owned or claimed 
before marriage; (2) Property acquired during marriage by 
gift, devise, or descent; (3) Recovery for personal injuries 
during marriage, exlcuding medical expenses and loss of earning 
capacity during marriage. 

There are four qualifications to the definition of separate 
property: (1) Community property may be partitioned into 
separate property; (2) The tracing principal; (3) Conflict of 
laws on Separate Property; and, (4) Quasi-Community Property for 
purposes of division during divorce. 

The Tracing principal states that assets purchased with separate 
funds are themselves separate property. 

The conflict of laws for separate property holds that marital 
ownership of an asset is determined under the laws of the state 
in which the couple was domiciled at the time the asset was 
acquired. 

Quasi-Community Property for purposes of division upon divorce 
refers to property acquired in another state, which would have 
been community property if it were acquired in Texas. Such 
property is treated as community property for purposes of 
division on divorce. 

Community property is all property not shown to be separate 
property of one of the spouses. 

The party who contends that an asset is separate property has 
the burden of proof to show that the property is as they claim, 
by clear and convincing evidence. 

The inception of title rule states that the separate or 
community character of an asset is determined at the time the 
asset is acquired. 

installment purchases which began before marriage but complete 
during marriage are treated as separate property. 

Assets which are acquired on credit during the marriage are 
presumptively on Community Credit, the spouse can rebut this 
by demonstrating that it is separate property by clear and 
convincing evidence. 



When community funds are used to reduce or discharge secured 
debt from separate property or to make capital improvements 
on community property; the community estate has a claim 
for economic contribution. This is waivable. Note that 
recent changes to the rule has put in motion ending economic 
contribution in Texas and merely treating it as community 
property . 

One computes a claim for economic contribution for paying off or 
down a secured debt. It is in eguity. The reduciton of the debt 
from the contribution divided by the eguity of date of marriage 
plus debt reduction attributable to Community Property plus 
debt reduciton attributable to separate property. It cannot be 
greater than the eguity in the property. 

One computes a claim for economic contribution for capital 
improvements by dividing capital funds expended by the eguity at 
the time of the first contribution plus economic contribution of 
community property. 

There are two situations where there are eguitable claims for 
reimbursement: (1) Payments that reduce unsecured debt; (2) 
Inadeguate compensation for: (a) time; (b) Toil; (c) Talent; 
and, (d) effort of one of the spouses. 

Community property issues concering adverse possession begun 
before marriage and completed during marriage. If the claim is 
under a rightful claim of title then it is separate property; if 
on the other hand it is claimed as a naked trespasser then it is 
community property. 

If title is in the spouse's name without recitation of separate 
or community ownership, it may belong to: (1) If consideration 
it is Community property, that is presumed Community Porperty; 
however, (2) Only slight evidence is needed to show that it is a 
gift by the husband to the wife or vice versa. 

If the title in the spouse's name and is such as "sole and 
separate property" then it is property of the spouse, if the 
other spouse participated in the transaction, otherwise it is 
community property. 

Interspousal transfers, where one spouse uses separate funds to 
acguire property and titles it in the name of the other spouse, 
such property is separate property. 



Where one spouse uses community property funds and titles it in 
the name of the other spouse, it is still separate property. 

When one spouse uses separate property to buy property and 
titles it as community property, then both spouses hold as 
tenants in common. It is important to note here that Texas does 
not recognize Tenancy in the Entirety, nor does Texas recognize 
joint tenancy with a right of survivorship. 

The LIB test is for the tracing rule to overcome presumptions of 
separate or community poperty. That is (1) Simplicity; and (2) 
Just results. 

One changes separate property into community property and vice 
versa pursuant to an agreement, in writing, that all or part 
of their community property becomes property of the surviving 
spouse on death of the spouse. 

A community property survivorship agreement must contain words 
to the effect of "with the right of survivorship" 

Note that a creditor's rights are not affected by a survivorship 
agreement . 

A premarital agreement cannot cover: (1) Cannot provide that 
separate property will be community property after marriage; 
(2) Anything in violation of public policy or criminal statutory 
law; (3) rights of a child to support. 

A premarital agreement is unenforceable due to unconscionability 
or involuntariness when: (1) there is no fair disclosure; (2) 
the right to disclosure is not waived; and, (3) No adeguate 
knowledge . 

A void marriage does not invalidate a premarital agreement. It 
is enforceable to the extent necessary to avoid an ineguitable 
result . 

A marital agreement is terminated upon divorce. 

If a spouse has an unrestricted right in a trust that is their 
separate property, the income from this is community property. 

Income from separate property during marriage is community 
property this is known as the "revenue" or "fruit" rule. 

Capital gains from separate property are separate property. 



The question to consider when a disability, pension, or other 
retirement benefits are in issue: Is whether federal law 
preempts Texas law (such as ERISSA) . 

If participation in a retirement plan commences during a 
marriage, then the entire plan benefit is community property. 

The type of distribution for Community Property during divorce 
is a Just and Right Division. 

Value is determined for a defined contribution retirement plan 
easily upon divorce; however, a defined benefit plan has its 
value frozen at divorce for just and right division. 

An employee's rights in a pension or profit-sharing plan vests 
when the employee has an indefeasible right to the employer's 
contributions to the plan. 

If participation in a reitrement plan begins before marriage the 
property is part community property and part separate property. 

The following rules apply for defined contribution plans begun 
before marriage, and defined benefit plans: (1) Begun before 
marriage tracing rules apply; (2) Defined benefits plan the 
value at the date of marriage is seperate property. 

Federal law states for military benefits that they are community 
property; on the other hand disability benefits are separate 
property . 

If a spouse dies without a will, the survivor inherits a life 
estate in one third of the spouse's separate property; and if 
all of the children are in common, all community property; if 
on the other hand they are not, then one half of community 
property, with the children getting a pro-rata share of the 
remaining half. 

If a spouse dies with a will, the survivor inherits whatever the 
will states as to separate property, and one half of community 
property, and the other half, must distribute as to the terms of 
the will. 

If title to community property is held in a spouse's name, the 
spouse is presumed to be the sole manager. 

The kinds of liability that each spouse has for the other's 



contracts for necessaries is personal liability. All property 
can be reached for this sort of liability. 

If a spouse enters into a contract for non-necessities, the 
property of the other spouse which cannot be reached are: (1) 
Separate property; and (2) Sole management Community Property. 

The general rule for what property can be reached for liability 
is: (1) All property over which the contract spouse had 
management powers; however there is an exception; (2) Except 
where the ocntracting spouse was acting as an agent for the 
other spouse. 

Texas courts do not recognize court ordered alimony, except that 
another state's decrees will be enforced. 

The prereguisites for receiving spousal maintenance are as 
follows: (1) Marriage must last 10 years or more; (2) Lacks 
sufficient financial resources to provide for minimum reasonable 
needs; (3) has either: (a) Incapacitating disability; or, (b) 
custodian of a child from the mariage who reguires substantial 
care; or, (c) Lacks an earning ability. 

The maximum amount of maintenance that can be ordered is the 
lesser of: (1) $2,500 a month; or, (2) 20% of monthly earnings. 

The time limit for maintenance is: (1) 3 years; unless (2) the 
child or spouse is disabled. 

A maintainence order cannot be shifted or modified upward; 
however, it can be shifted or modified downward by showing that 
circumstances of either party have materially and substantially 
changed. 

A court may alocate responsibility for community obligations 
without making a just and right division. 

There are eleven factors considered when making a just and right 
division: (1) Disparity of incomes and earning capacities; 

(2) Opportunities, financial condition, and obligations; 

(3) Education; (4) Physical Condition; (5) Disparity of 
Separate property; (6) Ages of the parties; (7) Benefits non- 
faulting spouse would have received if marriage continued; (8) 
Divisibility of property; (9) Length of Marriage; (10) Fault; 

(11) Waste or depletion of Community Property. 



